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Documentation
Document all routine oral cancer
screenings and update the medical
history. Patients at risk for oral cancer
should be identified, counseled, and
followed on a regular basis. Document
all missed appointments and no-shows.
Accurately document the clinical
presentation of the lesion on all visits.
Carefully document all conversations
and warnings of the importance of
long-term observation and all
recommendations for consultations with
specialists. Thoroughly document the
patient’s response to your discussions.
Should a patient refuse treatment,
explain the potential consequences and
note the record. Send a certified letter
to the patient, confirming your
discussion, their refusal of treatment,
and the potential consequences. In
high-risk patients, instruct your staff to
document all efforts at recall and send
a certified letter. When possible, obtain
an “Informed Refusal of Treatment”
form from the patient. Resist the
temptation to “abandon” noncompliant
patients. Consider withdrawing as their
physician, providing adequate written
notice of your intention to withdraw and
affording ample opportunity to transfer
their care. Send the letter certified mail,
and again urge compliance. 

Claim Prevention
Early detection is the key to long-term
survival. Patients who receive regular
medical and dental care tend to
assume that they are being routinely
and adequately screened for all types
of disease – especially oral cancer.

Every year oral cancer kills more people
in the U.S. than cervical cancer,
malignant melanoma, or Hodgkin’s
disease. Ninety percent of all oral
cancers are squamous cell carcinoma.
Oral cancer has one of the lowest five-
year survival rates of all major cancers.
Malpractice claims alleging “failure to
diagnose oral cancer” are often the most
difficult to defend and are the most
expensive of all dental claims.

Malpractice Claim Analysis
An analysis of PIAA (Physician Insurer’s
Association of America) closed claim
data reveals that oral cancer claims are
on the rise nationwide. Indefensible
cases fall into three categories: failure to
follow-up on a lesion with marginal
clinical suspicion – most commonly a
failure to biopsy; failure to re-examine
the lesion and the patient’s medical
history; and failure of office systems that
allow the patient or diagnostic reports to
slip through the cracks. 

Patient Education
Patients should be instructed to
promptly report any oral lesions and be
informed relative to the warning signs of
oral cancer. An oral cancer exam should
be conducted on all patients and on all
follow-up visits. Many claims alleging a
delay in diagnosis can be avoided by
merely advising the patient on each
occasion that you have, in fact,
conducted an oral cancer exam or can
be successfully defended by
documenting the examination. High-risk
patients should be identified and
counseled. Educational materials – such
as those available from the ADA -
should be placed in the waiting room
and provided to patients, when
appropriate. 

Practice Protocols
View all lesions, lumps, and bumps as
possible cancer. While most lesions are
benign, squamous cell carcinoma is
commonly found on the mucosa –
facilitating the argument that diagnostic
measures are readily available. Patients
with suspicious lesions should be
closely monitored until a definitive
diagnosis is made. Possible traumatic
origin of a lesion should be well
documented – get “proof” when
patients try to explain away a suspicious
clinical sign or symptom. Consider a
biopsy. Institute a fail-safe follow-up
system. Refer patients to a specialist for
further diagnostic workup or care. Send
a consultation request to promptly
facilitate the referral and include your
referral process in the fail-safe follow-up
system implemented as a means to
assure receipt of the consultants written
report of findings.
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FAILURE TO DIAGNOSE ORAL CANCER 
By Cliff Rapp, LHRM, Vice President, Risk Management



Juries view screening for oral cancer as non-invasive, easy to perform, and relatively
inexpensive. Defensible treatment records should clearly show that treatment
choices were offered, a mutual decision was made, discussions were properly
documented, and there was regular follow-up.
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FPIC publishes Preventive
Action on a quarterly basis as a
service to its policyholders.
Information in this publication
does not establish a standard
of care, nor is it a substitute for
legal advice. The information
and suggestions contained in
this newsletter are generalized
and may not apply to all 
practice situations. FPIC 
recommends you obtain legal
advice from a qualified attorney
for a specific application to
your practice. The information
should be used as a reference
guide only.

For comments, questions, 
or to obtain additional copies
contact the FPIC Risk
Management Department at
800-741-3742, ext. 3016.
rm@fpic.com
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The importance of reporting potential and actual claims promptly cannot be
overstated. Late reporting may not only may jeopardize your coverage, but may also
undermine your defense. It is essential that FPIC be contacted as soon as possible
when legal notices pertaining to your professional liability are received. Bear in mind
that virtually all legal notices require a response or action of some kind within a
statutory timeframe. In Florida, service of suit papers, such as a summons and
complaint, require that an answer and appearance be filed on your behalf within 20
days of the service. Failure to do so could result in a default judgment that may
effectively forfeit a defense – and your professional liability coverage. Receipt of a
Notice of Intent will commence a presuit investigative period. Failing to timely report
the Notice compromises the timeframe necessary to investigate and defend the
claim being advanced. Moreover, if production of certain information set forth by the
Notice is untimely, affirmative defenses you may be entitled to may be lost. 

Report potential or actual claims to FPIC by contacting the claims office serving
your county of practice:

Broward, Collier, Dade, Indian River, Martin, Monroe, Okeechobee, Palm Beach, 
St. Lucie

FPIC
600 N. Pine Island Road, Suite 250
Plantation, FL 33324
Toll free phone: 1-866-760-2121
Local phone: 954-577-2721
Fax: 954-577-2725

Remainder of Florida, Alabama, Arkansas, Georgia, North Carolina, and Ohio:

FPIC
1000 Riverside Avenue, Suite 800
Jacksonville, FL 32204
Toll free phone: 1-800-741-3742 
Local phone: 904-354-5910
Fax: 904-358-6728

Please report communication or notices received in connection with a licensure
investigation or action to the Jacksonville Claim Office, regardless of practice venue. 

Most Prevalent Misadventures - Dental Claims
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LOSS PREVENTION

Consider the case involving a 38-year-old female, first seen by our insured in 1995 as an emergency for repair of pontic
#30 on a previously fabricated four-unit bridge. The patient was advised that the fractured porcelain was difficult to repair
and that prognosis was highly guarded. The patient treated with the insured periodically for problems with the bridge, under
a plan to fabricate a new fixed bridge. In January of 1998 the new six-unit bridge was placed for try-in. The bridge, which
was made of Fiber-Kor, was sent to the lab for final finishing. In February 1998 adjustments were made to the bridge and
the patient instructed to return in one month for routine follow-up. However, the patient never returned to the insured.
Approximately eight months later the patient filed suit alleging that the crown and bridgework were improperly fabricated
and that our insured was negligent for failing to approximate the prepared tooth structure, invading the biological width.
The patient alleged that as a result, replacement of the bridgework and periodontal surgery were necessitated. Subsequent
expenses for the corrective work approximated $8,000. Experts were unable to support our insured, indicating that Fiber-
Kor was not an acceptable bridgework material. Experts were also critical of the way in which the bridgework was
fabricated, noting that our insured breached the standard of care by failing to properly approximate the prepared tooth
structure. Consequently, settlement was necessitated on behalf of our insured in the amount of $19,000.

PROGRESS REPORT: HIPAA PRIVACY RULE
The deadline for compliance with the HIPAA Privacy Rule has passed, hopefully without incident for your office.  FPIC has posted
Privacy guidance on our website to assist with your continued compliance.  Included on the website (www.medmal.com) are:  a
patient education brochure, sample privacy notice, sample business associates agreement, and a compliance checklist.  This
information is also available as a hard copy upon request. FPIC’s Risk Management Department is available to field questions from
practices regarding HIPAA Privacy Rule compliance.  Contact FPIC’s Risk Management Department by calling 
(800) 741-3742, extension 3016, or via e-mail at rm@fpic.com.

Some of the most frequently asked questions are:

What are the fines and penalties for non-
compliance?

Civil penalties may range from $100 per violation
up to a maximum of $25,000 per year for the
same violation and criminal penalties of up to
$250,000, imprisonment, or both for intentional
violations.

What is the time frame for accommodating a
patient’s request for their records?

The Privacy Rule requires a response to records
requests within 30 days, unless the requested
information is not accessible on site.  In those
cases, the response must be within 60 days.  If
the practice cannot respond within this time
frame, the patient must be informed in writing of
the reasons for the delay and when the records
will be available (but not to exceed 30 additional
days).  However, in Florida, copies of any medical
record relevant to litigation of a medical
negligence claim should be provided within 10
business days of the request.    

Must I provide each patient with a personal
copy of my practice’s Privacy Notice?

No. The Privacy Rule requires that the privacy
notice be available to patients in print, written in
clear, understandable language and be posted in
a conspicuous location at each service site.  It
must be shared with the patient upon delivery of
service, or as soon as feasible in an emergency.
However, a hard copy of the notice must be
provided if specifically requested by the patient.

WHAT YOU NEED TO
KNOW ABOUT…

HIPAA
PRIVACY RULE

What should I do if my patient refuses to sign the written
acknowledgement?

Good faith efforts to obtain the patient’s acknowledgement should be
documented.  Enclosed in FPIC’s packet is a sample form for
documenting these efforts.

What should I do to ensure continued compliance?

Periodically review FPIC’s Steps to Compliance at www.medmal.com to
evaluate your continued compliance.
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Q. What action should be taken when an
error is suspected or occurs?

Contact FPIC’s Risk Management
Department for guidance as soon as
possible. Make no admissions of liability.
Federal and/or State reporting requirements
under strict time constraints may apply.
Always attempt to discuss the situation
with personal counsel or FPIC before
meeting with any third parties.

Q. Does the HIPAA Security Rule require
that patients be provided a privacy
notice?

Yes. Effective April 14, 2003, patients must
be provided with a privacy notice detailing

the rights and responsibilities of the
patient and the practice in protecting the
privacy and confidentiality of protected
health information. The privacy notice
should be shared with patients upon
delivery of service, or as soon as feasible
in an emergency. It must be available to
patients in print, written in clear language,
and be posted at each service site –
ideally the waiting room. The patient’s
acknowledgement that the privacy notice
was provided must also be obtained. The
privacy notice, the patient’s
acknowledgement, and each notice
revision must be retained for a six-year
period. Upon their request, patients must
be furnished a copy of the privacy notice.

Q. May the dental records of a
deceased patient be furnished to the
surviving spouse?

Not automatically. Under Florida statutes,
dental records may only be furnished to
the patient or the patient’s “legal personal
representative.” In the case of a deceased
patient, it is required that the person
seeking the record be appointed as the
“Personal Representative of the Estate” of
the patient. Alternatively, a party seeking
production of the decedent’s dental
records may file a “Pure Bill of Discovery”
to obtain a Court Order to produce the
records. A standard authorization for
release of dental records is sufficient,
providing that the requesting party
executes the authorization “As Personal
Representative of the Estate of (patient
name) Deceased.”

Q. Should professional fees be waived
or refunded when a patient is
dissatisfied?

Not always. It depends on the particular
situation. First give the patient the
opportunity to describe the reason for
their dissatisfaction. Attempt to correct
the situation, if possible. If the patient
demands a refund, waiver of fees, or the
issue cannot be remedied, contact
FPIC’s Risk Management Department or
a personal attorney for specific
guidance. What some may interpret as
an act of accommodation, others may
view as an admission of liability.

Q. Who is a “covered Entity” under
HIPAA?

A health plan or payor; a healthcare
clearing house, such as a billing service,
or a healthcare provider, such as a
physician, dentist, hospital or pharmacy
or any healthcare provider who transmits
any healthcare information in electronic
form, which includes telephone, fax, and
computers.

Q. Do Florida Statutes set forth
requirements pertaining to emergency
equipment in dental practices?

Yes. Pursuant to FS 466.017(4) “… Each
dental office which uses any form of
anesthesia must have immediately
available oxygen and other resuscitative
drugs as are specified by rule of the
board [of Dentistry] in order to manage
possible adverse conditions.”


