
Florida Statute 458.347(1)(e) defines
“Physician Assistant” as “…a
person who is a graduate of an
approved program, or its
equivalent, or meets standards
approved by the boards and is
licensed to perform medical
services delegated by the
supervising physician.”
“Supervision” is defined as
“…responsible supervision and
control. Except in cases of
emergency, supervision requires
the easy availability or physical
presence of the licensed
physician for consultation and
direction of the actions of the
physician assistant. For the
purposes of this definition, the
term ‘easy availability’ includes
the availability to communicate
by way of telecommunication.”

The supervising physician must use
the general principles adopted by
Rule, of the Medical Board in
developing the scope of practice of
a physician assistant under direct
supervision and under indirect
supervision.

CREDENTIALING
Appropriate credentialing of the PA
supports the intention to provide
quality healthcare to patients. A
consistently applied credentialing
process will also help to avoid

Providing quality patient care in a
timely manner and cost-effective
environment is a challenge. Greater
utilization of the physician’s expertise
can often be achieved by effective
delegation to a qualified physician
assistant (PA). However, with
delegation comes the increased risk
of liability when the PA’s duties and
responsibilities are misappropriated
or over-extended.

While the majority of medical
malpractice claims are directed
primarily at the physician, an
increasing number of claims involve
physician extenders under ever
increasing theories of liability. Nearly

one half of all malpractice claims
contain one or more legal and
associated issues. Vicarious liability,
such as the liability a physician
confronts for the acts of another, is
among the most prevalent legal
theories advanced.  “Failure to
Supervise” claims may involve
several issues and are extremely
difficult to defeat. These claims
frequently relate to an episode of
care that was directed
independently by the physician
extender without appropriate
oversight of the supervising
physician or abscent defensible
documentation to the contrary.
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The Physician Assistant:
Extending Physician Outreach Without Increasing Professional Liability

By: Linda M. Blythe, RN, CPHRM



allegations of discrimination related to
decisions to non-renew or limit the
privileges of the PA. 

An effective credentialing process for
all allied health professionals should
include:

• A completed and signed application 

• A verified copy of:  

- Educational completion

- Experience/training for specialty
practice

- Current licensure/certificates,
CPR certification

- Current professional liability
insurance coverage

• A signed consent for checking
applicant’s references

• At least two letters of personal
reference

• Verified references from other
facilities where applicant has
worked, including status of clinical
privileges

• A criminal background check

• Verification that applicant’s health
status would not prevent
appropriate job performance

PRIVILEGING
An appropriate PA privileging program
should include:

• A written Collaborative Practice
Agreement on file, naming a specific
supervising physician

• Delineation of clinical privileges

• Appropriate scope of patients to be
seen by PA in the physician’s office,
as well as in the hospital, including:

- The type of cases the allied
practitioner can handle or
manage without direct physician
supervision

- The type of cases or clinical
situations/diagnoses that require
direct supervision or physician
consultation

• Approved pharmacology list for PA
prescriptive service

• Clinical care guidelines or pathways,
which spell out specific protocols
for clinical patient management.
Such protocols should be signed by
the supervising physician and the
licensed physician assistant

Some recommended limitations in the
scope of cases include those patients
in intensive care units, office patients
with signs and symptoms of serious
complications, such as chest pain,
abdominal pain, or respiratory
distress, as well as new office patients
that are presenting with serious
complaints, illnesses, or as fresh
post-operative patients.

RECOGNITION
Appropriate identification and
recognition of the PA should include:

• Name tags and professional
designation as physician assistant,
(never referring to, or allowing a
patient to refer to the PA as
“Doctor”)

• Countersignature of supervising
physician, along with physician’s
brief assessment and support of
care plan, medication orders, or
treatment plans

• That the entire office staff,
physicians, and physician assistants
acknowledge the title and are aware
of the job description of the PA

• That the patient agrees to be seen
by the PA and aware that they may
see the physician instead.

Whether in the office practice, on
hospital rounds, or in specialty areas,
such as surgery or interventional
procedures, the expertise of the
qualified physician’s assistant should
serve to enhance and extend the skills
of a physician. Appropriate delegation
of these valuable PAs will not only
safeguard patients, but physicians
also who rely on them.
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FPIC publishes Preventive
Action on a quarterly basis as a
service to its policyholders.
Information in this publication
does not establish a standard
of care, nor is it a substitute for
legal advice. The information
and suggestions contained in
this newsletter are generalized
and may not apply to all 
practice situations. FPIC 
recommends you obtain legal
advice from a qualified attorney
for a specific application to
your practice. The information
should be used as a reference
guide only.
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Medication errors are among the most prevalent misadventures
that occur in medicine, many of which are easily prevented. The
Harvard Practice Study indicates that approximately one million
injuries occur each year as a result of adverse drug events.
Another recent study by researchers at Auburn University in
Alabama found that hospitalized patients may receive the wrong
drug 20 percent of the time. According to the Harvard Study, the
annual cost of these errors has been estimated to exceed 20
billion dollars.

Many medication errors are attributed to faulty prescribing,
monitoring, or refilling practices. Improper documentation and
inadequate communications, either with the patient or with other
treating physicians, also contribute to these errors. Errors can also
be directly related to problems with the transcription or translation
of orders, or to staffing situations involving workplace distractions,
excessive workloads, or inexperienced staff. U.S. Pharmacopeia, a
nonprofit healthcare safety organization, has tracked medication
errors at healthcare facilities throughout the U.S. Their data has
identified five drugs that were responsible for one fourth of all
adverse medication errors. 

The drugs that have been identified as being most often
associated with medication errors are:

Risk Management guidelines that help reduce the risk of
medication errors include:

• Make sure handwritten prescriptions are legible and neat – avoid
abbreviations.

• Ascertain the patient understands the importance of compliance,
the reason for the prescription, and potential side effects. If
using sample medications, remember that Florida law requires
the drugs must be either dispensed in the manufacturer’s
labeled package with the practitioner’s name, patient’s name,
and date dispensed or, if not dispensed in the manufacturer’s
labeled package, they must be dispensed in a container bearing
the practitioner’s name, patient’s name, date dispensed, name
and strength of the drug, and directions for use. 

• Double check medications prior to administration, with emphasis
on dosage, routing, form, generic versus trade names, and any
known drug allergies.

• Devise a system to monitor patients on long-term medications,
noting side effects, the need for continued therapy, and
appropriate drug levels.

• Exercise care when prescribing drugs with similar sounding (and
similarly spelled) names.  

• Utilize the resources available on the Internet to
increase your knowledge of both new and existing
medications.  This is also a valuable means to
identify recalls. 
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PREVENTING MEDICATION ERRORS
By Joseph F. Putz, Risk Management Consultant

REPORT CLAIMS PROMPTLY
The importance of reporting potential and actual claims promptly cannot be overstated. Late reporting may not only jeopardize your
coverage, but may also undermine your defense. It is essential that FPIC be contacted as soon as possible when legal notices pertaining
to your professional liability are received. Bear in mind that virtually all legal notices require a response or action of some kind within a
statutory timeframe. In Florida, service of suit papers, such as a summons and complaint, require that an answer and appearance be filed
on your behalf within 20 days of the service. Failure to do so could result in a default judgment that may effectively forfeit a defense – and
your professional liability coverage. Receipt of a Notice of Intent will commence a presuit investigative period. Failing to timely report the
Notice compromises the timeframe necessary to investigate and defend the claim being advanced. Moreover, if production of certain
information set forth by the Notice is untimely, affirmative defenses you may be entitled to may be lost. 

Report potential or actual claims to FPIC by contacting the claims office serving your county of practice:

Broward, Collier, Dade, Indian River, Martin, Monroe, 
Okeechobee, Palm Beach, St. Lucie

FPIC
600 N. Pine Island Road, Suite 250
Plantation, FL 33324
Toll free phone: 1-866-760-2121
Local phone: 954-577-2721
Fax: 954-577-2725

Remainder of Florida, Alabama, Arkansas, Georgia, North Carolina,
and Ohio:

FPIC
1000 Riverside Avenue, Suite 800
Jacksonville, FL 32204
Toll free phone: 1-800-741-3742 
Local phone: 904-354-5910
Fax: 904-358-6728

Please report communication or notices received in connection with a licensure investigation or action to the Jacksonville Claim Office,
regardless of practice venue. 

Indication Possible Percent of 
Complications Reported Errors

Insulin Diabetes Coma, death 9.2%

Morphine Pain Unconsciousness, death 6.0%
Heparin Blood thinner Bleeding, rashes, death 5.5%
Warfarin Blood thinner Bleeding, stroke, death 3.8%
(Coumadin)
Potassium Heart disease Stopped heart, death 2.2%
Chloride
Source: U.S. Pharmacopeia MedMarx, Forbes



LIABILITY ASSESSMENT: NURSING HOME CLAIMS

LOSS PREVENTION
Case Study:  Failure to Supervise

Consider the case filed against our insured physician involving his employee, a physician assistant (PA), who
treated a 56-year-old female for hypercholesterolemia. The patient had been taking Lipotor as an anti-cholesterol
medication. However, due to complaints of gastrointestinal side effects, the patient requested that she be taken
off Lipitor and the PA prescribed Baycol in place of the Lipitor. Eight months later, the patient was again seen by
the PA, who noted that triglycerides continued to remain elevated. The PA prescribed Lopid, in addition to the
use of Baycol. Medical records were silent any indication that a physician reviewed or otherwise approved the
PA’s actions. Three weeks later, it was announced that the use of Baycol in conjunction with Lopid is
contraindicated due to the possibility of muscle breakdown and kidney failure. The month following the
announcement the patient developed kidney failure, at which time she was hospitalized and placed on dialysis.
Suit was filed against our insured for the acts of the PA. Defense experts were unable to support our insured on
standard of care in light of the absence of documentation that the PA’s care and treatment was being supervised.
Experts were also unable to defend the claim on causation, since the patient’s kidney failure was felt to be
related to the combined use of Baycol and Lopid.

Consequently, settlement was necessitated on behalf of the physician in the amount of $640,000 for the
negligence alleged in failing to supervise the PA and properly treat the patient’s hypercholesterolemia. 
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Nursing home claims are costly to settle: In 1990, the
national average indemnity paid for nursing home
claims was $41,913. By 2001, that figure climbed to
$269,286. For the first half of 2002, the average
indemnity paid was $337,545. Nationally, the payment
ratio for nursing home claims is 36 percent. Nursing
home claims are also costly to defend — nearly twice
that of all other malpractice claims.(1)

In 1987, there were only seven members of the
American Trial Lawyers Association’s Nursing Home
Group. As of 1998, the number increased to 140. A
recent Internet search of plaintiff attorney websites
found more that 12,000 such sites advertising nursing
home claims.

The most frequent condition in nursing home claims
is decubitus ulcers, followed by fall injuries – most
notably femur fractures, diabetes, stroke, and joint
disorders. Exposure to nursing home claims,
regardless of medical condition, is present indirectly

for those who serve as Medical Directors – commonly
for breach of fiduciary duty or ever evolving theories
of vicarious liability.

Risk Management Strategies for physicians caring for
patients in nursing homes include:

• Ensure that nursing home patients are receiving
routine screenings.

• Follow up on lab and test results in a timely manner.

• Perform and document routine examinations. 

• Become familiar with the standards of care and
requirements of regulatory agencies.

• Carefully consider the role as medical director
relative to its inherent liability exposure.

• Seek legal or risk management guidance whenever
uncertain of how to proceed.

(1) PIAA Research Notes 2003 
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PROGRESS REPORT: HIPAA PRIVACY RULE
The deadline for compliance with the HIPAA Privacy Rule has passed, hopefully without incident for your office.  FPIC
has posted Privacy guidance on our website to assist with your continued compliance.  Included on the website
(www.medmal.com) are:  a patient education brochure, sample privacy notice, sample business associates agreement,
and a compliance checklist.  This information is also available as a hard copy upon request. Some practices may also be
eligible to participate in a one-hour educational program aimed at evaluating your compliance with HIPAA Privacy Rules.
FPIC’s Risk Management Department is available to field questions from practices regarding HIPAA Privacy Rule
compliance.  Contact FPIC’s Risk Management Department by calling (800) 741-3742 ext. 3016, or via e-mail at
rm@fpic.com.

Some of the most frequently asked questions are:

What are the fines and penalties for non-compliance?

Civil penalties may range from $100 per violation up to a
maximum of $25,000 per year for the same violation and
criminal penalties of up to $250,000, imprisonment, or
both for intentional violations.

What is the time frame for accommodating a patient’s
request for their records?

The Privacy Rule requires a response to records requests
within 30 days, unless the requested information is not
accessible on site.  In those cases, the response must be
within 60 days.  If the practice cannot respond within this
time frame, the patient must be informed in writing of the
reasons for the delay and when the records will be
available (but not to exceed 30 additional days).
However, in Florida, copies of any medical record
relevant to litigation of a medical negligence claim should
be provided within 10 business days of the request.    

Must I provide each patient with a personal copy of my
practice’s Privacy Notice?

No. The Privacy Rule requires that the privacy notice be
available to patients in print, written in clear,
understandable language and be posted in a
conspicuous location at each service site.  It must be
shared with the patient upon delivery of service, or as
soon as feasible in an emergency. However, a hard copy
of the notice must be provided if specifically requested
by the patient.

What should I do if my patient refuses to sign the
written acknowledgement?

Good faith efforts to obtain the patient’s
acknowledgement should be documented.  Enclosed in
FPIC’s packet is a sample form for documenting these
efforts.

What should I do to ensure continued compliance?

Periodically review FPIC’s Steps to Compliance at
www.medmal.com to evaluate your continued
compliance.

WHAT YOU NEED TO
KNOW ABOUT…

HIPAA
PRIVACY RULE
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Q. What action should be taken when a
medical error is suspected or occurs?

Contact FPIC’s Risk Management
Department for guidance as soon as
possible. Make no admissions of liability.
Federal and/or State reporting requirements
under strict time constraints may apply.
Always attempt to discuss the situation
with personal counsel or FPIC before
meeting with hospital risk management.

Q. Does the HIPAA Security Rule
require that patients be provided a
Privacy Notice?

Yes. Effective April 14, 2003, patients
must be provided with a privacy notice
detailing the rights and responsibilities of
the patient and the practice in protecting
the privacy and confidentiality of
protected health information. The privacy
notice should be shared with patients
upon delivery of service, or as soon as
feasible in an emergency. It must be
available to patients in print, written in
clear language, and be posted at each
service site – ideally the waiting room.
The patient’s acknowledgement that the
privacy notice was provided must also be
obtained. The privacy notice, the patient’s
acknowledgement, and each notice
revision must be retained for a six year
period. Upon their request, patients must
be furnished a copy of the privacy notice.

Q. May the medical records of a
deceased patient be furnished to the
surviving spouse?

Not automatically. Under Florida statutes,
medical records may only be furnished to
the patient or the patient’s “legal personal
representative.” In the case of a deceased
patient, it is required that the person
seeking the record be appointed as the
“Personal Representative of the Estate” of
the patient. Alternatively, a party seeking
production of the decedent’s medical
records may file a “Pure Bill of Discovery”
to obtain a Court Order to produce the
records. A standard authorization for
release of medical records is sufficient,
providing that the requesting party
executes the authorization “As Personal
Representative of the Estate of (patient
name), Deceased.”

Q. Should professional fees be waived
or refunded when a patient is
dissatisfied?

Not always. It depends on the particular
situation. First give the patient the
opportunity to describe the reason for
their dissatisfaction. Attempt to correct
the situation, if possible. If the patient
demands a refund, waiver of fees, or the
issue cannot be remedied, contact
FPIC’s Risk Management Department or
personal attorney for specific guidance.
What some may interpret as an act of
accommodation, others may view as an
admission of liability.

Q. Who is a “covered entity” under
HIPAA?

A health plan or payor, a healthcare
clearing house, such as a billing service,
or a healthcare provider such as a
physician, dentist, hospital or pharmacy
or any healthcare provider who transmits
any healthcare information in electronic
form, which includes telephone, fax, and
computers.

Q. Must a physician sign all progress
notes made?

Although state law does not specifically
require a signature, Medicare, Medicaid
and most HMOs require such
documentation.


