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• Are contact numbers for equipment and supply
vendors available and accessible?

• What basic equipment would be needed for the
practice to be functional? Are there plans in place to
make sure this equipment is stored securely and
available in emergency situations?

• Is electronic data secured via back-up? Is off-site
access to such data available?

• Does the practice maintain an adequate inventory of
essential supplies (gloves, syringes, etc.) and what
emergency sources are available?

• In the event that equipment is destroyed, is there a
source for replacement units?

• In the event of power failure, how will pharmaceuticals
requiring refrigeration be stored?

• In the event the office is damaged severely, is there an
alternate site that can be used to see patients?

Business Associates
• What alternatives are available for services such as

laboratory and x-ray facilities that may be unavailable?
• Have arrangements been made with colleagues who

are utilized for consultations?

Now is the time to evaluate preparedness procedures,
meet with your staff and address these issues. An hour or
two spent discussing these questions with your staff can
help avoid chaos and confusion, reduce your exposure to
loss and maintain patient safety if and when faced with a
disaster. Many municipalities and hospitals have model
preparedness plans and reference material available at
little or no cost. For additional information or assistance in
preparing a preparedness plan, contact FPIC’s Risk
Management Department.

JCAHO National Patient Safety Goals 
May Define Standard of Care

PRACTICE UPDATE: Maintain CME Records for Four Years!

DOCUMENTING PHONE CALLS

The Florida Department of Health recently announced that following the 2006 licensure renewals, it will greatly
increase the number of CME audits it performs.

• Currently 3 percent of licenses are audited. The Department plans to increase the number to 25 percent.
• The Department has up to two years to audit the previous licensure biennium – therefore CME records need to be

maintained for at least four years.
• If you fail to demonstrate compliance with the CME requirements, you can be issued a citation and fined up to

$50 per hour.
• If you are unable to demonstrate compliance with the mandatory requirements (HIV/AIDS, Domestic Violence and

Medical Errors), you can be fined up to $500 per course.

Protect yourself from an unnecessary action by the Board of Medicine. Keep your CME records up-to-date.

Hurricane Season Begins
– Are You Ready?

By Joseph F. Putz, LHRM, Risk Management Consultant

June 1 marked the start of another hurricane season for the Eastern United
States. The anticipation of the destruction that these storms and other natural
and manmade disasters can cause should prompt the question: “Is my practice
prepared to survive and function in the aftermath of such an occurrence?” Just
as you train to handle emergency medical situations that might arise in your
practice, anticipating and preparing contingency plans for coping with natural
and manmade disasters can make a significant difference in how well your
practice survives.

In developing a preparedness plan, consider the patients of the practice, the
employees and staff members of the practice, the physical assets of the
practice, and the supporting business associates of the practice. A few of the
basic concerns that should be addressed as part of preparedness procedures
include:

Patients
• How are patients’ medical records kept? Paper or electronic? In the event

of a disaster, how could these records be protected? Accessed? Restored?
• In the event of a disaster, how will patients contact the practice? What if

phone lines are not functional?
• What impact will the lack of data lines have on the practice?
• Is the practice prepared to handle walk-in patients (no appointments)?
• Are arrangements in place to facilitate continued care for chronic

conditions, such as INR clinic services?

Employees and Staff
• Is there a plan in place to maintain emergency contact information for

employees and staff? Are these numbers stored in a secure place and
updated on a regular basis? 

• Has the contact plan been discussed with the staff?
• Do all staff members have access to the contact information?
• Do current Policy and Procedures address work-place interruption?
• Has your practice administrator complied the phone numbers of applicable

local, state and national agencies? 

Physical Assets, Equipment and Supplies
• How are billing records maintained? If billing is done by a third party, do

they have adequate plans for recovery?
• Is there sufficient insurance coverage for the physical assets of the

practice? Is there business interruption coverage?
Continued on page 3
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FPIC has formed a strategic alliance with Rightfield
Solutions, LLC to offer Emmi to policyholders. Emmi
(expectation management medical information) is a
powerful risk management and patient satisfaction tool
that effectively manages patients’ expectations prior to
undergoing a surgical procedure. Emmi’s informed
consent programs provide a web-based interactive tool
for healthcare providers who understand the relationship
between patient satisfaction and risk management.

Emmi covers a wide variety of surgical and medical
procedures, including gastric bypass and LASIK as well
as those commonly performed in obstetrics/ gynecology,
plastic surgery, cardiovascular surgery, orthopedics, and
oral surgery. Many programs are available in Spanish. All
of the web-based programs have been developed by
board-certified physicians within their respective fields. 

Emmi is viewed by far as the simplest and most complete
web-based informed consent program. Establishing
realistic expectations often necessitates patient
education, a powerful risk management measure. A fully
informed patient is far less likely to initiate litigation
should a risk or complication of treatment be
encountered.

For a complete product introduction and demonstration
please visit www.emmidemo.com. You may also go to
www.rightfield.net for additional details on the programs
available. To sign up for Emmi or specific product
questions contact Kristin Robinson, 312-236-3650, ext.
24 or krobinson@rightfield.net Any concerns regarding
FPIC’s relationship and discount program with Rightfield
Solutions should be directed to Amy Waller, Director of
Communications at 800-741-3742, ext. 3057.

Emmi: Web-based
Informed Consent Available 

to FPIC Insureds
Many physicians are unaware that a number of
recommendations and requirements set forth by the
Joint Commission on the Accreditation of Health
Organizations (JCAHO) National Patient Safety Goals
have subsequently become standards for
accreditation programs. Although JCAHO standards
do not apply to private practice settings, they can be
used to argue standard of care issues in malpractice
actions. Although a number of defenses are available
to rebut such allegations, the JCAHO standards
make compelling and often persuasive arguments to
a jury. For example, in a recent case, the primary
issue resulting in the medical error and patient injury
was miscommunication of a telephone order. The
plaintiff attorney argued that JCAHO accreditation
standards require that verbal or telephone orders or
telephonic reporting of critical test results, be verified
by having the person receiving the order or test
result read back the complete order or test result.
Although the defense argued that JCAHO
requirements did not apply under the circumstances,
the physician was forced to admit that it was a
safety practice that he adhered to in the hospital, but

not at his office practice.  

New requirements set forth by the 2006 JCAHO
National Patient Safety Goals include:

Requirement 2E 
Implement a standardized approach to
“hand-off” communications, including an
opportunity to ask and respond to questions.

Requirement 3D
Label all medications, medication containers
(e.g. syringes, medicine cups, basins), or other
solutions on and off the sterile field in
perioperative and other settings.

Requirement 9B
Implement a fall reduction program and evaluate
the effectiveness of the program.

For a complete listing of the 2006 JCAHO National
Patient Safety Goals or additional information,
contact JCAHO at www.jcaho.org.

It is not uncommon for those who meticulously document their charts to discount the importance of phone
calls and messages. Patients have been lost to follow-up, diagnoses gone unmade or delayed, and
indefensible care rendered because of the absence of a phone message.

What’s the most important phone call you’ll receive? From a risk management standpoint it’s the phone
call you or your staff forgets to document. All phone conversations need to be documented in the patient’s
chart. Such documentation is not only in the patient’s best interests, but will support what you were told
(or not told) by the patient (or others) and could prove to be pivotal evidence in a defense.  Countless
claims have been attributed to inadequate documentation, and non-meritorious cases forced to settlement
because of a lack of evidence as simple as a phone message.

Documenting phone calls is a basic - but important - risk management practice. FPIC has available, at no
cost, phone message pads designed to enhance your documentation practices. Keep one in your lab coat
pocket, near the phone in your office, bedside table at home, and in the car.

To obtain a complimentary supply of phone message pads, contact FPIC’s Risk Management Department
at 800-741-3742 ext. 3016 or fax your request to 904-354-6132.



By Cliff Rapp, Vice President, Risk
Management

Frequently, physicians assume that
when an otherwise medically
defensible claim is settled, economy
was the reason. However, FPIC does
not make economical settlements in
non-meritorious cases merely to
avoid the cost of a defense.
Moreover, from a purely economic
standpoint, the average malpractice
settlement far exceeds the average
cost of a defense. The fact of the
matter is that there are a number of
reasons why settlements are made,
and sometimes necessitated, in
claims which the care and treatment
is perfectly acceptable.

Often, the reason necessitating
settlement can be traced to
inadequate risk management
practices that facilitate claims and
undermine defensibility. Other factors
that explain why medically defensible

claims get settled include:

• Inadequate coverage. This is best
illustrated when damages exceed
policy coverage limits. Can the
physician afford the risk of personal
financial exposure?

• Factual discrepancies. Issues of law
are decided by the judge; however,
issues of fact are determined by a
jury. Consequently, the composition
of the jury is tantamount to
prevailing on questions of fact.

• Documentation. Does evidence in
the form of medical records
support the defense?

• A defendant’s witness potential.
Essentially, will the jury like the
doctor?

• A plaintiff’s witness potential. Is the
non-physician jury more likely to
identify with the patient than the
doctor under the circumstances?

• Supportive testimony. Will prior and
subsequent treating physicians
support the defense or inure to the
plaintiff?

• Sympathy factors. Will the nature
and extent of the plaintiff’s injury
overwhelm the jury?

• Case venue. What is the bias of the
county towards defendants and in
particular, physicians?

• Plaintiff attorney. What is the caliber
of opposing counsel. Has the
attorney achieved good courtroom
results in similar cases?

• Applicable case law. What influence
will applicable case law or previous
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What is a deposition?
A deposition is testimony given under
oath before a court reporter.
Depositions are important in the
preparation of a case for trial.
Depositions also freeze testimony and
can be used to impeach your
credibility if you later deviate from it.
They are used to discover facts of the
case and to uncover additional
witnesses. Depositions are also used
to narrow the issues of the case.
Failing to appear for a deposition
subjects you to the potential to be
held in contempt of court.

Should professional fees be waived
or refunded when a patient is
dissatisfied?
Not always. It depends on the
particular situation. First give the
patient the opportunity to describe
the reason for their dissatisfaction.
Attempt to correct the situation, if
possible. If the patient demands a
refund, waiver of fees, or the issue
cannot be remedied, contact FPIC’s
Risk Management Department or
personal counsel for specific
guidance. What some may interpret
as an act of accommodation, others
may view as an admission of liability

Is a specific timeframe set forth
when withdrawing professional
services to a patient?
No. Although statutes do not
specifically set forth the amount of
time a patient must be given,
managed care contracts and provider
agreements may contain language
that does. Generally, a 30-day notice
period is sufficient, however,
depending on the circumstances, a
lesser time period may be
appropriate. If the patient terminates
you, there is no further obligation to
treat the patient. Always review the
language of applicable managed care
plans before terminating the
physician-patient realationship.

What action should be taken when
a “Notice of Intent” letter is
received?
Immediately notify FPIC by calling 
the Claims Department servicing your
area of the state. FPIC only has a
limited number of days to prepare a
response on your behalf to the notice
of intent and assign a defense
attorney, if necessary. It is important
to not discuss the case with the
patient, the patient’s attorney or other
parties involved in the care and
treatment of the patient. You should
gather and secure the patient’s
records immediately.

What is binding arbitration and
what benefit does it provide?
Binding arbitration is the submission
of a dispute to one or more impartial
persons for a final and binding
decision. Through arbitration, patients
and physicians both benefit because
they are able to more promptly
resolve malpractice claims and for
less cost to each party. It is also
believed that arbitration panels will
help to avoid unreasonable jury
wards, thereby further lowering costs.
These cost savings would positively
impact professional liability rates and
the cost and availability of healthcare
services.
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Why Medically Defensible Claims Get Settled

court rulings have upon the
defenses raised?

• Punitive damages. What is the
likelihood of punitive damages
being awarded?

• Claim Experience. Does the
physician have a history of claims?
Can the history be used against the
physician?

• Unfavorable rulings. Has the judge
ruled unfavorably for the defense
during discovery of the case? How
likely will subsequent rulings during
trial favor the plaintiff’s case?

• Publicity factors. Will a trial result in
detrimental publicity or media
coverage?

• Impact of an adverse verdict. What
impact will an adverse verdict have
upon the doctor’s future ability to
practice medicine?

FPIC offers an arbitration program for Florida
physicians. The program was developed as a way to
deal with rising court costs and jury verdicts. For
participants any claims that arise will be handled
through the process of binding arbitration.

Arbitration is a relatively informal process of resolving
disputes that is an alternative to the traditional court
system. Through arbitration, patients and physicians
both benefit because they are able to more promptly
resolve malpractice claims and for less cost to each
party. Arbitration panels should also help avoid
unreasonable jury awards, thereby lowering costs.
These cost savings would then be passed on to
physicians.

The process of arbitration is simple; however, all
parties agree to give up their constitutional right to
have potential malpractice claim(s) resolved in court.
Patients and their representatives who have signed
the agreement must abide by the decision of the
panel of arbitrators. A panel of three arbitrators will
review the facts and determine the results. An
arbitrator is like a judge, in that he or she listens to
the evidence presented by both sides and decides
whether malpractice occurred. At the arbitration
hearing, each party will be represented by their own

attorney, have the opportunity to present evidence
and witnesses, and cross-examine the other party’s
witnesses. The arbitrators will apply the same law
that a court would, but the procedural rules are less
formal than a trial. The arbitrators could also award
any amount or kind of damages.

FPIC’s arbitration program offers two alternative
agreements. Both agreements are the same except
for one key provision. One agreement requires
patients to sign the arbitration agreement as a
prerequisite to future treatment. The other agreement
permits a patient to terminate the agreement at any
time for a period of 30 days from the date the patient
signs the agreement.

The program is complimentary for all FPIC physician
insureds in Florida and includes an agreement, short
video for patients to view, commonly asked
questions and answers, and instructions for use. To
receive additional information contact, Amy Waller,
Director of Communications at 800-741-3742, ext.
3057 or waller@fpic.com. The order form,
participation agreement, and commonly asked
questions can also be downloaded from our website
at www.medmal.com.

FPIC Arbitration Program

Pursuant to FAC Rule 64B8-9.009(4)(b) effective
June 20, 2005, physicians registered to perform
Level II and Level III office surgery who have
elected to meet the requirements of the Office
Surgery Rule by use of a transfer agreement must
have a transfer agreement with a licensed hospital
within reasonable proximity if the physician does
not have staff privileges to perform the same
procedure as that being performed in the out-
patient setting at a licensed hospital within
reasonable proximity. “Reasonable proximity” is
defined as not to exceed 30 minutes transport time
to the hospital. 

The new rule also requires that the transfer
agreement must be between the individual physician,

by name, and the hospital. A transfer agreement
between the hospital and a medical office or
professional group or other entity is not acceptable.

If you are affected by the new rule, review your
transfer agreement. If you are not named
individually or otherwise in compliance with the
new rule – contact your hospital immediately and
obtain the appropriate transfer agreement and
submit a copy of the agreement to the Department
of Health at:

Department of Health
4052 Bald Cypress Way
Bin C-03
ATTN: Office Surgery Registration Program
Tallahassee, FL 32399-3253

PRACTICE ALERT: Hospital Transfer Agreement

                


